Abstract
Introduction
For the implementation of European law it is of great importance how and with which intensity national courts review whether a national decision agrees with EC law. An important part of this review concerns the factual findings made by the decision-maker, an administrative authority. Dutch administrative law courts and fact-finding, though, make a difficult combination. On the one hand, the principle of the dispensation of justice on the basis of substantive truth is of paramount importance. On the other hand, there is often only limited room for truth finding during the legal proceedings and the courts' decisions hardly ever include a final opinion on the facts. In general, Dutch administrative law courts usually only review whether the investigation carried out by the administration has been sufficient, on the basis of principles such as the requirement of due care and the duty to state reasons. In that case the courts themselves do not have to carry out all kinds of complicated factual assessments.
If we consider this interpretation of duties by the Dutch administrative law courts from the European law perspective, a few question marks are in order. Do the courts at present actually offer private individuals enough legal protection, so that they can effectuate their rights derived from EC law and do they sufficiently check if the administration has complied with EC law? Should they not review fact-finding more intensively and render a final opinion thereon? Arguably, it is only when the facts in dispute have been established definitively that it is possible to determine whether or not a European legal rule has been applied correctly.
This contribution seeks to examine the requirements placed by the European Court of Justice (ECJ) and the Court of First Instance (CFI) on the national courts' opinion on the facts in matters involving Community law. In this context, a parallel will be drawn with the requirements placed by the Community courts on their own review of facts in assessing a direct appeal against decisions taken by the Community institutions. It will be examined to what extent this review by the Community courts agrees or contrasts with the Dutch review. If we were to find out that our national review of the factfinding agrees to a large extent with the review by the Community courts, we have to worry little about the danger of future infringements. However, if there turn out to be differences between the two methods of review, the question is whether there is sufficient justification for this. An adjustment of national review might lead to a more effective implementation of Community law.
2 In this respect a better understanding of methods of review of factfinding serves a broader goal. The harmonization of substantive law does not as such guarantee the uniform application of harmonized law. Rules of evidence, like the evaluation of evidence, the standard of proof and the burden of proof, in the various procedural laws of the Member States will highly affect the way a norm is applied.
A more uniformed review method of facts could enhance the implementation of Community law.
Section two and three describe the way in which the Dutch administrative law courts review assessments of the facts in administrative decisions. Attention is also paid to the debate in academic literature. Section four sets out this Dutch debate from the EC law perspective. Section five and six deal with the standard of review of facts applied by the Community courts. A conclusion and some final observations are laid down in section seven. Dutch administrative law courts have various means to investigate the facts during judicial proceedings. If the parties disagree about the facts, the court may investigate the facts itself or order the parties to submit additional proof. Various articles from Chapter 8 of the General Administrative Law Act (GALA) make it clear that the administrative law courts are independently competent to investigate and establish facts. Appellate courts have jurisdiction over the facts as well.
Research has shown, however, that the administrative law courts exercise this competence only sparingly. 4 As a general rule, the administrative law court that is required to render an opinion on disputed facts does not institute its own investigation. A judicial request addressed to the parties to submit additional proof for their assertions is also quite exceptional. These findings may be explained in part on the basis of practical arguments. A great deal of information is gathered in the context of the preparation of the contested decision by the administrative authority. The evidence already available will frequently be sufficient to allow the court to render an opinion on the facts. Moreover, the planning of cases does not, as a general rule, take account of the possibility that the case may be suspended due to the necessity of a further investigation of the facts.
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In addition, there is a more principled argument. Case law of various Dutch administrative law courts clearly shows that judges believe it is primarily up to the administrative authority to investigate the facts. This view is in line with Article :2 of the GALA, in which the administrative authority is instructed to gather all relevant information in preparing a decision. 6 If it turns out in the process that the administrative authority has failed to do so properly, the court invariably considers this to be an argument not to carry out its own investigation. The administrative law courts do not consider it to be their task to remedy the administrative authority's defective investigation of the facts. 7 Because the review against Article :2 of the GALA is usually leading, the courts primarily answer the question whether the administrative authority has carried out a careful investigation of the facts. The judicial review of the fact-finding concentrates mainly on the question whether the procedure has been careful and not whether the facts found are correct in the courts' opinion.
Another complication is that new evidence is not always accepted. Especially when the interested party bore the burden of proof when applying for a decision, it is not always allowed to supply new evidence in the judicial procedure. If an administrative law judge would evaluate this piece of evidence, he might interfere with the power of the executive. After all a judge is not permitted to issue an executive decision.
The described interpretation of the courts' duty is recognised particularly in the case law of the Raad van State (Administrative Law Division of the Council of State). The administrative law courts' role in fact-finding has received a great deal of attention in academic literature. There is an acute awareness of the tension between the rule of law and the administration of justice on the basis of substantive truth on the one hand, and the courts' limited role in a state based on the separation of powers on the other hand.
0 There are differing opinions whether the administration may have discretion when assessing facts. As will be seen in section five, various arguments in this Dutch debate are also put forward when discussing the intensity of review of facts in Community law.
Traditionally, most academics are of the opinion that an administrative authority lacks discretion in the fact-finding process and that administrative law courts can fully review the facts. The courts bear their own responsibility for establishing the facts in such a manner that these correspond with the substantive truth as much as possible. If it turns out in the process that the facts are different from those established in the administrative authority's decision, the decision cannot be regarded as lawful. For the purposes of effective legal protection, the courts must be able to form their own opinion about the facts.
Under certain circumstances discretion in inter- pretation may extend to the question how facts are to be appreciated in the light of a statutory provision, but, as a general rule, it does not relate to the question whether specific facts have occurred. 'There is no such thing as a specific margin within which a fact is or is not true and the administrative authority is free to choose. It should be possible to objectify fact-finding and the administrative authority and the court should arrive at the same assessment.' 2 In addition, the courts' own responsibility to establish facts is advocated on the basis of arguments such as the persuasiveness of judicial decisions and the courts' authority.
Counterarguments in favour of interpreting the administrative law courts' task as a limited one are advanced in academic literature as well. According to this line of reasoning, the courts' task is not to establish the facts themselves but to assess the lawfulness and care of the fact-finding process underlying the relevant decision. A court that assesses (new) evidence itself runs the risk of encroaching upon the administrative authority's law-creating power. If evidence was necessary to establish any right of the interested party or the administrative authority, the court cannot itself grant the relevant right on the basis of evidence acquired at a later date. 4 Further, it is pointed out that the administrative authority usually has more expertise for establishing facts. This argument is valid mainly where technical, medical, economic or a different kind of expertise is needed for finding facts. One could argue that in the case of complex facts of this kind, the administrative authority makes various normative and policy-based choices that must be respected by the court. Such normative and policy-based choices may lie in the assessment of the appropriate method of investigation of the facts, the admissibility and valuation of the alternative evidence and in the question whether the evidence gathered is sufficiently persuasive for the exercise of power. In that case, the courts should be permitted to review the administration's fact-finding only in terms of reasonableness.
5 This limited test of reasonableness is also advocated for cases where it is inherently difficult to objectify the facts, as in asylum cases. If there is no 'hard' evidence but the administrative authority is prepared to establish a right in the event of a specific (un)certainty percentage, balancing of interests may be part of the fact-finding process. The courts should respect this policy assessment, which means that they cannot simply substitute their opinion on the facts for the administration's opinion on the facts. 6 Apart from these dogmatic aspects, more practical arguments play a role too. Court proceedings are less suitable for a detailed investigation into the facts than the decision-making process. The investigation of the facts could well jeopardise the requirement of dispute resolution within a reasonable period.
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The view that the courts should confine themselves to applying the test of reasonableness with respect to the administration's fact-finding makes heavy demands on the care and completeness of the investigation of the facts carried out by the administrative authority. According to this view, it is fitting to emphasize and accurately develop the requirements to be placed on the administration's fact-finding. This may include proper assistance to be provided by the administrative authority for the interested party in the context of the provision of proof; extensive possibilities for a debate on the facts in the adjudication process and strict requirements with respect to the statement of reasons underlying the decision. The case law of the Raad van State reveals -although not very consistently or accurately 8 − such an emphasis on the duty of due care with respect to the administrative fact-finding procedure.
9 Whether Dutch administrative law courts, the Raad van State included, in practice do apply a test of reasonableness when reviewing the facts is discussed in the next section.
The Intensity of the Dutch Duty of Due Care Test
It is difficult to analyse the intensity of the duty of due care test in actual cases on the basis of court decisions. Does scrunity of the care of the fact-finding procedure mean that the court no longer considers the accuracy of the fact-finding? Does the administrative authority have some latitude when it comes to establishing the facts? These questions are difficult to answer, because the court decision usually fails to provide an answer in explicit terms. The answer cannot usually be inferred implicitly either, because the statement of reasons underlying the court's opinion on the fact-finding is often quite limited. It is not exceptional if the court's decision solely states that 'the interested party failed to show that…'.
Nevertheless, there are a number of decisions in which the courts render an explicit opinion on the required intensity of review in relation to the facts. In such cases, the decision is usually the result of an explicit invocation of discretion in interpretation by the administrative authority or a reaction to the intensity of review applied by the first-instance court. The general rule apparent from these decisions is that the courts review the fact-finding in full and do not confine themselves to determining whether the administrative authority could have reasonably established the facts in the way it did.
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The courts make exceptions to this general rule, however. With respect to asylum law, the Raad van State has ruled that the courts may not substitute their own assessment of the facts for the administration's assessment.
2 In such cases, the courts must administer a limited test. If an administrative authority has established the facts according to a fixed evidence policy, the relevant case law shows that the courts hardly ever correct this fact-finding. Their test is usually confined to the question whether the evidence policy is supported by an objective statement of reasons. 22 The arguments advocated in the literature for reviewing fact-finding in a limited way -expertise and a lack of 'hard' evidence 2 − are sometimes recognised in the relevant case law. These few decisions on intensity of review, however, do not reveal how the administrative law courts carry out their review in practice. The limited statement of reasons in court decisions forms an obstacle in ascertaining the intensity of review. Often it remains unclear what arguments and what means of proof the parties have advanced. Further, court decisions often lack the explicit weighing of arguments and means of proof by the court. As a result, the reader of a decision does not know how concretely the administration's fact-finding has been challenged and why the court disregarded the interested party's argument. In that case, it is impossible to determine how strictly the court reviews the administrative authority's fact-finding efforts. Empirical research has revealed some data. 24 These courts of first instance render a negative opinion on the soundness of the fact-finding process in 28% of the cases where the administration's fact-finding is in dispute. The courts usually formulate their opinion on the facts in a cautious manner. They confine themselves to concluding that the administrative authority has investigated the facts insufficiently or has failed to state sufficient reasons for the decision, without being very precise about the kind of lack in the factual assessment. This means that in the case of a negative opinion, the courts allow the administrative authority room to arrive at the same factfinding in four out of five cases. Thus, the administrative law courts render a final opinion on the facts in very few cases indeed. In several Dutch publications, attention has been focused on the method of review adopted mainly by the Raad van State as viewed from the EC law perspective. 25 The national court that assesses whether administrative decisions are in accordance with EC law may do so in a variety of manners. 26 The Raad van State usually reviews these decisions on the basis of the principles of proper administrative procedure as well. In that case, the Raad van State itself does not assess whether the disputed decision is in accordance with EC law (specific review), but assesses whether in preparing the decision, the administrative authority has examined its conformity with EC law to a sufficient extent. If this examination is found to be insufficient, the decision is usually annulled because of a violation of the principle of due care and the duty to state reasons. If the court confines its work to this test, it hardly needs to investigate the facts itself. The question arises, however, whether this kind of formal test is consistent with the national court's duties as Community court. Does it offer private individuals sufficient legal protection, thus allowing them to effectuate their rights under EC law and does it check whether the administration has complied with EC law to a sufficient extent?
In specific cases EC law itself may define rules on evidence and factfinding by means of regulations and directives to be observed by the court hearing the action. 27 The main rule, however, is that a Member State has procedural autonomy and may adopt its own procedures. National procedural law must, however, satisfy the well-known requirements of equality and effectiveness, as required by the Rewe doctrine. 28 The question whether a duty of due care test with respect to fact-finding within the meaning of Article :2 of the GALA satisfies these requirements cannot be answered with absolute certainty. This issue has not yet been referred to the ECJ 25 Barkhuysen & Damen et al. (2007) as a preliminary question. In Dutch literature the following answer can be found. In Europeanisation of Public Law, the Dutch authors reach the conclusion that the review of a decision on the basis of the principle of due care is not inconsistent with EC law. They infer from the Upjohn case to be discussed below that the ECJ allows the Member States much freedom and that any form of 'normal' review is to be regarded as permissible.
29 Widders-Widdershoven endorses this conclusion elsewhere, albeit in more cautious terms. endorses this conclusion elsewhere, albeit in more cautious terms.
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In his opinion, the test against the principle of due care satisfies the requirements of equality and effectiveness, because in purely national administrative proceedings, the Raad van State frequently tests decisions against the principle of due care, which means that the equality requirement is satisfied. Nor does he believe that the effectiveness-principle has been violated. After the annulment on the basis of the principle of due care, the administrative authority must prepare and adopt a decision that does satisfy the relevant EC law standards. It is true that this may be more cumbersome than obtaining a definitive decision on the compliance with EC law, but one cannot say that the exercise of rights derived from EC law is rendered extremely difficult or impossible. Jans' application of the Rewe doctrine leads to a somewhat different result. He does not rule out that the equality principle is violated if the Raad van State systematically avoids the application of a substantive test against EC law. Decisions that are fully based on national law are sometimes tested substantively for compatibility with national rules of a higher rank. In the context of the principle of effectiveness, he observes that the test against the principle of due care is more unfavourable in terms of effective implementation of EC law than specific review. For this reason, he takes the view that the national court must administer a substantive test against European law as much as possible, but in doing so, he does not seem to conclude that there is a true legal duty. In general, it is assumed in Dutch literature that the administrative law courts may limit their EC law check to a test designed to ascertain whether the administrative authority has carefully examined whether the decision is consistent with EC law.
Incidentally, this 'cautious' conclusion is not drawn with respect to administrative law as a whole. In any case, state aid law requires a different approach. If an interested party asserts that a decision amounts to unlawful state aid, the test against the principle of due care would not satisfy the relevant requirement. This method of review is said to be inconsistent with the purpose and tenor of this part of EC law. To ensure compliance with the third paragraph of Article 88 EC, the national administrative law courts are required to establish whether the 'standstill' obligation has been violated. As a general rule, they must then render a final opinion (also on the facts) on the question whether there is any unlawful state aid.
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Whether the Dutch standard of review of facts in competition cases is in accordance with EC law is hardly discussed. The College van Beroep voor het bedrijfsleven has tailored its method of review to the review applied by the Community courts, as in cases like Tetra Laval, which will be discussed in section five.
The above views on the national courts' method of review are based to a great extent on the Upjohn case. 4 This decision is of special interest to this contribution, because it deals with the question what test the national court must apply in reviewing the facts.
Upjohn took legal action against a decision to revoke all marketing authorisations relating to the drug Triazolam. It follows from Directive 65/65/EEC that an authorisation of a medicinal product should be revoked where that product proves to be harmful. The potential harmful effect of Triazolam was discovered when a middle-aged woman killed her mother under the influence of the drug. In national proceedings, a discussion began about the question how the court should review the determination that the drug is harmful. The English Court of Appeal submitted a preliminary question on this issue. Upjohn argued that the directive and EC law in general require that the national court should be able to review the correctness of the decision, both with respect to the facts and the law, on the ground of a new and full assessment. On the other hand, the administrative authority asserted that it was the only national body competent to take decisions concerning the production and marketing of medicinal products and that the court could not substitute its opinion for that of the authority.
The ECJ does not endorse Upjohn's argument. The directive does not lay down detailed rules for the exercise of judicial review of revocation decisions. In that case, it is up to the Member State itself to organise the judicial review required, provided that the equality and effectiveness principles are complied with. The effectiveness principle does not require that the national court should be able to substitute its assessment of the facts, particularly scientific proof, for that of the administrative authority. The ECJ holds as follows:
'33 As regards decisions revoking marketing authorisations taken by the competent national authorities following complex assessments in the medico- pharmacological field, it does not appear that the only appropriate means of preventing the exercise of rights conferred by Community law from being rendered virtually impossible or excessively difficult would be a procedure for judicial review of national decisions revoking marketing authorisations, empowering the competent national courts and tribunals to substitute their assessment of the facts and, in particular, of the scientific evidence relied on in support of the revocation decision for the assessment made by the national authorities competent to revoke such authorisations.
34. According to the Court's case-law, where a Community authority is called upon, in the performance of its duties, to make complex assessments, it enjoys a wide measure of discretion, the exercise of which is subject to a limited judicial review in the course of which the Community judicature may not substitute its assessment of the facts for the assessment made by the authority concerned. Thus, in such cases, the Community judicature must restrict itself to examining the accuracy of the findings of fact and law made by the authority concerned and to verifying, in particular, that the action taken by that authority is not vitiated by a manifest error or a misuse of powers and that it did not clearly exceed the bounds of its discretion (see, in particular, Joined Cases /4 and /4 Consten and Grundig v Commission With the Upjohn ruling, it was accepted that under certain circumstances a limited national judicial test of the fact-finding is sufficient. If the administrative authority has to make complex factual assessments the national court is not required to render its own opinion on the facts. This ruling answered a fairly specific question into the review of decisions adopted on the basis of a complicated fact-finding process in cases where the administrative authority had discretion. The ECJ issued some more instructions, however, about the national test required. It established a direct link with its own review in EC cases: '3 Consequently, Community law does not require the Member States to establish a procedure for judicial review of national decisions revoking marketing authorisations, taken pursuant to Directive / and in the exercise of complex assessments, which involves a more extensive review than that carried out by the Court in similar cases.' Accordingly, the national court cannot be required to apply a method of review that is more intensive than the test applied by the Community courts. This means that the Community courts' own test has a normative function. Below, this fact will be addressed in greater detail. If we reach the conclusion that the Raad van State administers the same or a more intensive test than the one applied by the Community courts, we know that it will generally pass the EC law test. If the test administered by the Raad van State falls below this level, vigilance is required. In that case, the national court should take heed of the safeguards used by the Community courts in their review. 
The Intensity of Review of Facts in Direct Appeal

Introduction
Below, the manner in which the Community courts review facts in direct appeals will be addressed. The preliminary reference procedure will be disregarded in this context, because in this procedure the Community court's task is somewhat different as far as the facts are concerned. In this procedure the national court is offered an explanation of substantive EC law in a case where the facts of the dispute have already been established by that national court. In that case, the Community court does not review the fact-finding by an administrative authority but renders a decision on the basis of the facts as established in the national judicial proceedings.
In the description of the review of facts in direct appeals, the CFI occupies an important position. As a general rule, the CFI now decides on direct appeals in the first instance. If subsequently an appeal is filed with the ECJ, the latter deals only with questions of law.
7 Thus, the CFI has exclusive jurisdiction to find the facts and the ECJ does not render any opinion on the assessment and appraisal of facts, save where the clear sense of the evidence is distorted. 8 Whether the CFI has imposed too high a standard of reason- [2004] ing and standard of proof, whether it has applied the correct criteria in its appraisal of the facts and the evidence and whether it has applied the right intensity of review are all questions of law, though; the required standard of review arises from the law.
The ECJ and the CFI, which are required to ensure the correct application of EC law, have as their duty to review the facts. The lawful application of EC law can be ensured only if the law is applied with respect to accurate facts. This principle does not by definition result in an active court. No more than the Dutch administrative law courts will the Community courts initiate an investigation into the facts on their own initiative; it is primarily up to the parties to give satisfactory proof for their assertions. The assertion should be substantiated to a sufficient degree before the court starts an investigation into the facts. The Community courts' activities have developed to a certain extent. When the ECJ still functioned as the sole court in the case of direct appeals, the investigation into the facts was limited. It hardly ever exercised its investigative powers. 40 The CFI is quite different in this respect. It engages in lengthy considerations concerning the findings of fact and frequently refers to information it received during hearings or from written questions. 4 This cultural shift is intentional. One of the reasons for forming the CFI was the need for a more intensive review of the assessment of the facts, particularly in cases involving complex facts. 42 This need was fed by the Commission's overly strong institutional position. In the course of time, people began to level criticism at the Commission's position as 'police officer, prosecutor and judge' all in one, caused, inter alia, by the ECJ's restrained review of factfinding. 4 The question how the court should deal with the administration's factfinding constitutes an explicit point of discussion also in proceedings following a direct appeal. Does the Community court have the right to substitute its own opinion on the facts for the Commission's opinion? Does it have the right to value all relevant evidence itself? Does the Community court also review on the basis of a duty of due care standard and, if so, how is this standard applied? The beginning of an answer will be given below.
44 Naturally, the specific rules of evidence and the intensity of review for each substantive branch of law may vary. 45 The nature of these differences is primarily a question of European substantive law, which will not be addressed in this contribution.
The Standard of Review of Facts
It is undisputed that statutory interpretation is the domain of the court. The Community courts provide the ultimate interpretation of Community law. It is more difficult to answer the question whose domain the assessment of facts is. Fact-finding will invariably be part of the administration's decision-making. As far as public-law procedures are concerned, the court nearly always refrains from repeating the fact-finding process but, instead, reviews the fact-finding procedure.
46 If the correctness of the facts is in dispute, it is in general acknowledged that the judge should apply a full review. 'Either a fact is correct or it is not.' 47 Things get complicated however when the review of a factual appreciation is in dispute, which may be part of a discretionary power. A limited review of the administration's factual appreciation may then be appropriate. Sometimes it is even hardly possible to make a clear distinction between fact and appreciation. For example, the quantification of particular primary facts may inevitable be the result of an intellectual construction. 48 Above, it was already stated that the ECJ was not very active in scrutinizing the fact-finding process. It nearly always exercised 'judicial selfrestraint'. 49 In a contribution from 992, Ress described this restraint in relation to the action for annulment and to anti-dumping cases. He explains the restrained review of the facts partly on the basis of treaty provisions, 50 partly on the basis of the doctrine of the separation of powers and partly on the basis of the excessive workload of the ECJ. In the end, the degree of intensity of the review of facts is determined by the complexity of the facts at issue: 'The more complex the underlying facts are, the more difficult it is to label a decision objectively wrong, i.e., just review a decision judicially instead of overtaking the role as decisionmaker, a role which belongs to the executive branch.' 1 'Whenever the borderline between facts and law becomes unclear, the court withdraws and leaves the facts as far as possible to other institutions.' 2 Accordingly, the ECJ generally exercised restraint in reviewing the Commission's assessment of the facts. In specific cases, it even recognised the test of reasonableness. In some policy areas, the Community institution has wide discretionary power, for example, in the field of agricultural policy or in the field of protective measures and commercial policy. This discretionary power need not be limited to the interpretation of factual standards and policy choices in relation to, for example, the objectives to be pursued or the means that are considered suitable. If the Community institution is to make a complicated assessment on facts, the administrative authority's discretion also relates to a certain extent to fact-finding. In this respect the ECJ uses terms like discretion in relation to 'findings of the basic facts' or the 'establishment of the factual basis of the action'.
'When the implementation by the Council of the agricultural policy of the Community involves the need to evaluate a complex economic situation, the discretion which it has does not apply exclusively to the nature and scope of the measures to be taken but also to some extent tot the findings of the basic facts inasmuch as, in particular, it is open to the Council to rely if necessary on general findings. In reviewing the exercise of such a power the court must confine itself to examining whether it contains a manifest error or constitutes a misuse of power or whether the authority in question did not clearly exceed the bounds of its discretion.' has assigned this task to the administration. Craig describes this 'old' line in EC case law. He is of the opinion that it is not the treaty text that forms an obstacle to more intensive review, but explains this restraint primarily by referring to efficiency considerations. He argues that intensive review of fact-finding is time-consuming and may induce parties 'to second-guess evaluations'. In addition, the ECJ was the only court that was able to check the validity of the acts performed by the Community institutions, as a result of which overburdening of the ECJ was a real danger.
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If we compare the above line with the Dutch case law of the Raad van State and with the view taken by the advocates of limited judicial review, 55 we can observe clear parallels. The judicial task of rendering a final opinion on complex facts does not fit into the system of the separation of powers. Policy aspects may be part of the fact-finding process and the administration is responsible for these assessments. And in the Dutch national system, too, attention is paid to procedural efficiency and the risk of overburdening the court. Yet, there is a clear difference. The explicit recognition that administrative discretion may extend to 'findings of the basic facts' cannot, apart from cases in asylum law, be found in the Dutch case law, as opposed to EC law.
After the description of this 'old' line, Craig shows on the basis of a thorough case law analysis that the test of reasonableness with respect to facts became more intensive in the course of time. 56 He argues that this development was most apparent in competition law cases under the guidance of the CFI, but he also perceives this tendency in the case law relating to common policies, state aid and structural funds.
57 'It is clear that while retaining the established grounds of review the Community courts, and more especially the CFI, have been applying these with greater intensity than hitherto. This is, as will be seen later in the discussion, a common phenomenon in national legal systems.' 58 Biondi and Harmer describe an increased intensity of review exercised over Community measures in environmental law and an increased attention for scientific evidence. 59 The Community courts still use the same words for defining their restrained review: manifest error, abuse of power, and manifestly excessive use of administrative powers. Even so, the 54 Craig (2006) intensity of the test seems to have increased, because the courts are more readily prepared to accept a 'manifest error'.
It would be beyond the scope of this contribution to deal with the wide variety of case law discussed by Craig in detail. After a study of a portion of this case law, I will pinpoint some aspects of the manner in which the Community courts review the factual assessments, 'even' where this test is of a restrained nature. Two cases, to wit Pfizer and Tetra Laval, demonstrate the potential degree of detail of a test of reasonableness. The following discussion of the relevant case law does not pretend to give a general picture of the Community courts' review of the facts. 60 This description is meant to show that the relevant EC case law includes elements that may be used to give substance to a national 'duty of due care or duty to state reasons test' in relation to fact-finding. These review aspects may well be a source of inspiration for the Dutch administrative law courts where these test the administration's fact-finding against Article :2 of the GALA. In addition, the case law shows that intensive review of the fact-finding procedure and review whether the facts established are in accordance with the truth need not be diametrically opposed to each other as review concepts, which is regularly done in Dutch academic literature.
The Cases of Pfizer and Tetra Laval: An Operation of the Standard of Review of Facts
In the Pfizer case, the CFI pays detailed attention to the review of the assessment of the facts. 6 Pfizer instituted legal proceedings in connection with the adoption of a regulation under which a specific antibiotic was prohibited as an additive in animal feeds. The measure was taken for fear of the risk that specific drugs could become ineffective for human use as a result of the use of a specific antibiotic (virigniamycin). The parties agree that there was no scientific proof for the development for such resistance at the time of the adoption of the regulation. Nevertheless, the Council took the disputed measure on the basis of the precautionary principle. The relevant EC case law shows that this kind of preventive measure cannot be based on a purely hypothetical approach to the risk. The risk of transfer and resistance, although the reality and extent thereof cannot be fully demonstrated by conclusive scientific evidence, should be supported by sufficient scientific data. 62 The CFI divides its own factual test of the public health risk into two stages: first, it reviews whether the findings of fact were correct and subsequently it reviews whether the appreciation of the facts exceeded the 60 Though this jurisprudence does illustrate that the judicial review of facts has been intensi- bounds of discretion. 6 The Community institution has these two tasks in assessing health risks as well. The CFI states that political considerations may play a role only in respect of the appreciation of the facts, e.g. the question of the risk level that is deemed acceptable. 64 Accordingly, the CFI states explicitly what test it must administer itself. For the Dutch situation this is of interest, because the Raad van State hardly does this explicitly. Because the Community institution must make a complicated assessment, its discretion extends to a certain degree to the factual basis of its action. The CFI will then administer the above-mentioned test of reasonableness, emphasizing that if it is difficult to establish facts objectively, the procedural guarantees are of even greater importance (for more details, see section six). Those guarantees include, in particular, the duty of the competent institution to examine carefully and impartially all the relevant aspects of the individual case. A fact-finding based on scientific information should be founded on principles like 'excellence, transparency and independence'. These important procedural guarantees must ensure the scientific objectivity. 65 The CFI by no means confines itself to the conclusion that the Community institution has discretion in interpretation and that insufficient proof has been submitted that its opinion was manifestly erroneous. Despite the limited nature of the test, the CFI specifies the elements of its test in more detail. The requirements arising from the principles of 'excellence, transparency and independency' that the administration should satisfy are defined in concrete terms. For example, the CFI examines to what extent the Community institution is bound to seek expert advice and what responsibilities have been entrusted to the Community institution. (For example, the Community institution must prepare the factual questions which the experts need to answer. Furthermore it has to asses the probative value of the report, in which context it must examine whether the reasoning of the advice is full, consistent and relevant. The administration may deviate from the advice or use only part thereof, as it is responsible for the exercise of public authority. The advisory body cannot take over this responsibility, because it bears only scientific and no political responsibility.) 66 Further, the CFI specifies what requirements should be placed on the statement of reasons underlying the decision if the administration decides to deviate from the advice. (The Community institution must provide specific reasons that are geared towards the assessment included in the advice and that should be of at least the same scientific level as the advice itself. The reasons should be based on an appropriate, accurate and impartial analysis of all the relevant aspects of the individual case, which include the reasoning on which the advisory body based the findings in its opinion.) 67 The CFI also specifies what body is to be regarded as an expert body and what legitimizes this body. (For example, the scientific committee's opinion cannot be replaced by an opinion of the permanent committee, because -despite the members' professional ability -it must be considered a political body representing the Member States that is not independent.) 68 After it has drawn the conclusion that the Community institution did not make any errors in establishing the relevant facts, the CFI assesses whether the institution could reasonably have rendered the opinion that the antibiotic constitutes a public health risk. The CFI accurately ascertains what conclusions can be based or cannot be based on the relevant expert advice, on the basis of the arguments put forward. However, it will not deal with the substantive accuracy of this scientific advice. This is the core of the test of reasonableness administered by the CFI:
'It is not for the Court to assess the merits of either of the scientific points of view argued before it and to substitute its assessment for that of the Community institutions, on which the Treaty confers sole responsibility in that regard. In the light of the foregoing, the Court nevertheless finds that the parties' arguments, supported in each case by the opinions of eminent scientists, show that there was great uncertainty, at the time of adoption of the contested regulation, about the link between the use of virginiamycin as an additive in feedingstuffs and the development of streptogramin resistance in humans. Since the Community institutions could reasonably take the view that they had a proper scientific basis for a possible link, the mere fact that there were scientific indications to the contrary does not establish that they exceeded the bounds of their discretion in finding that there was a risk to human health.'
Despite the limited review, the CFI devotes more than 200 paragraphs to the standard of review and the review of the Community institution's opinion on the facts.
The much discussed case of Tetra Laval 70 illustrates the more intensive review in competition law. This case merits special attention, because a complaint was lodged with the ECJ on the method of review applied by the CFI, claiming that this was too intensive. The Commission declared the reported concentration Tetra Laval/Sidel incompatible with the common market. This new entity would obtain a dominant position in the PET market (polyethylene terephtalate, used for manufacturing plastic packaging) by using its existing dominant position in the carton sector as a lever. The decision was annulled, because the Commission had provided insufficient proof for its conclusion that the potential leveraging would lead to the creation or strengthening of a dominant position on the relevant markets. There was insufficient proof for the various findings of fact. Further, the Commission was criticized for having failed to conduct an accurate investigation. The CFI found that the Commission had conducted a one-sided investigation as it had considered only factors indicative of anti-competitive conduct and had ignored factors indicative of the opposite. The Commission was also criticised for having overestimated the likely level of growth of the PET sector.
On appeal, the Commission argued that the CFI pays lip service to the test of manifest error of assessment, but that essentially, it substitutes its own opinion on the facts for the Commission's opinion. The Commission argued that in requiring the Commission to submit convincing proof, the CFI administers too intensive a test. The ECJ declared this appeal unfounded: the CFI had applied a proper standard of review. Also in administering a test of reasonableness, a court must consider whether the evidence is factually accurate, reliable and consistent and whether all relevant information has been gathered.
'Whilst the Court recognises that the Commission has a margin of discretion with regard to economic matters, that does not mean that the Community Courts must refrain from reviewing the Commission's interpretation of information of an economic nature. Not only must the Community Courts, inter alia, establish whether the evidence relied on is factually accurate, reliable and consistent but also whether that evidence contains all the information which must be taken into account in order to assess a complex situation and whether it is capable of substantiating the conclusions drawn from it. Such a review is all the more necessary in the case of a prospective analysis required when examining a planned merger with conglomerate effect.
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By requiring accurate and convincing evidence, the CFI did not enhance the intensity of its review, according to the ECJ. Such requirements with respect to evidence relate to the core function of evidence, 'which is to establish convincingly the merits of an argument or, as in the present case, of a decision on a merger'.
7 Particularly high requirements of care are placed on the prospective analysis, all the more because this analysis concerns potential future events rather than past events for which often numerous data are 72 Commission v. Tetra Laval BV, at para. 9.
7 Commission v. Tetra Laval BV, at para. 4. available. According to the ECJ, the extent to which the prospective analysis is realistic can be determined only if this analysis is based on sound evidence. 74 The CFI administered the proper judicial test. 'It explained and set out the reasons why the Commission's conclusions seemed to it to be inaccurate in that they were based on insufficient, incomplete, insignificant and inconsistent evidence.' 75 For example, the CFI had established that only one of the three independent reports cited by the Commission contained relevant information on the use of PET packaging for milk. Further, it established that the market growth predicted in the report is rather insignificant. In addition, the CFI found that one of the Commission's conclusions concerning the facts was inconsistent with undisputed data in other reports and that a specific analysis was incomplete, which made it impossible to confirm its forecast. 76 Naturally, Pfizer and Tetra Laval are only two − remarkable − cases and do not necessarily represent the Community review in general. Nevertheless, they are worth examining from a national administrative law perspective, because they include the court's specification of how it reviews an opinion on the facts by the administration. Moreover, decisions in cases like Tetra Laval appear to be formulated in such a manner that they may be used as a guideline for future cases.
77 That the importance thereof should not be underestimated is also underlined by Bo Vesterdorf, former President of the CFI, when he discusses the manner of review in some competition cases. He personally thinks that the CFI has not changed its review but it has only defined its review in more precise terms. The manifest error test does not result in a detached review of the opinion on the facts. The court accurately examines whether an opinion on the facts can be based on the evidence gathered. The test of reasonableness does mean that the administration's characterization of the facts is endorsed as a general rule if no or only small errors have been made in the fact-finding process:
'I would reject the charge that the CFI had adopted a new approach to reviewing substantive Commission MCR [Merger Control Regulation] '[…] the CFI has simply been more exacting latterly than it arguably was previously when applying the well-established principles to which I have referred. It has also, I believe rightly, required convincing proof for findings based on novel or contested economic theories. This follows, it must be recalled, considerable adverse academic analysis, as well as persistent criticism from practitioners […] of the Commission's perceived unparalleled role as investigator, prosecutor and judge in such cases. […] Consequently, if the Commission presents a case for or against a merger […] in a contested decision in which, for example, it has clearly overlooked, underestimated or exaggerated the relevant economic data, drawn unconvincing, in the sense of implausible, direct inferences from primary material facts or adopted an erroneous approach to assessing the material facts, such failings may, depending on their cumulative effect in the context of the circumstances of the case viewed as a whole, suffice to constitute […] a manifest error of assessment. On the other hand, if no such (or very few or insignificant such) errors are found, then the CFI, even if it would not itself have subscribed the Commission's economic assessment of the foreseeable effects of the merger and/or the adequacy of the commitments offered, should uphold the Commission's findings.'
Lessons to Dutch Administrative Law Courts
In the discussed case law, the administration's task and the court's task in the fact-finding process are distinguished, but -contrary to what is customary in Dutch legal literature -not sharply contrasted. The court does not establish the facts all over, but this does not mean that its review is restrained. The court requires proper substantiation of the assessment of the facts in the decision and it assesses whether the evidence the administration has gathered has resulted in a sufficient degree of certainty. If the fact-finding process is reviewed intensively, the court also reviews to a great extent whether the facts established are accurate.
More attention for the review of facts in a Community context could improve the testing of a duty of due care and duty to state reasons as applied in the Netherlands. I believe that there is need for this, considering the lack of clarity about the nature and intensity of this test in our national courts. The case law of the Dutch administrative law courts could specify that the courts are competent (and even obliged if the facts are disputed) to review whether the evidence is accurate, reliable and consistent, whether the administrative authority has gathered all relevant information and whether the evidence is convincing. If the administration has used expert information, the principles of 'excellence, transparency and independence' derived from EC case law could reveal a more specific review of the expert opinion. This does not mean that the Dutch administrative law courts do not apply such 79 Versterdorf (200), p. 4. requirements at present. It is difficult to determine precisely the manner of review they do apply. 80 The explicit specification of the above requirements could solve this problem to a great extent. Moreover, for the sake of clarity, it is important not to confuse the concept of the test of reasonableness with the concept of reviewing the facts in a detached way. The courts should accurately examine what conclusions are based on the evidence and whether the administration has gathered all relevant information. The limited nature of the test of reasonableness does not detract from the requirements with respect to the allocation of the burden of proof, the standard of proof and assessment of the evidence. In the previous section, it was pointed out that the Community courts review fact-finding conscientiously, even though they assess the appreciation of the facts only by administering the test of reasonableness. This case law defines standards on the basis of which the courts may carry out their review. In addition to the emphasis put on the elements the courts assess, attention is also paid to the stage of preparation of the decision against which the appeal was filed. In this respect there is a clear parallel with Dutch administrative law. In reviewing the correctness of the facts, and particularly where it is difficult to establish the facts objectively, part of the judicial review concentrates on the standards to be heeded by the administration in its decision-making. The question whether the administration has taken heed of the principle of due care and the duty to state reasons, may become the main issue. EC case law also applies these requirements.
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This duty to state reasons is an essential procedural requirement and finds expression in Article 25 EC and Article 4(2) of the Charter of Fundamental Rights of the European Union. The strong link established by the CFI and the ECJ between procedural requirements and the test of reasonableness with respect to factual assessments is remarkable in this context. Since Technische Universität München, it has been established case law that the courts should emphasize procedural requirements if a Community institution exercises a discretionary power: 80 The obligation to justify judicial decisions, especially in the free evaluation of evidence, is stressed by Jordi Ferrer Beltrán, 'Right to Proof and Rationality of Judicial Decisions', in: Jordi Ferrer Beltrán & Maribel Narváez Mora, Law, Politics, and Morality: European Perspectives II, Berlin: Duncker & Humblot 2006, p. 75-90. 8 Craig (2006), p. 466; Vesterdorf (2005) . 'However, where the Community institutions have such a power of appraisal, respect for the rights guaranteed by the Community legal order in administrative procedures is of even more fundamental importance. Those guarantees include, in particular, the duty of the competent institution to examine carefully and impartially all the relevant aspects of the individual case, the right of the person concerned to make his views known and to have an adequately reasoned decision. Only in this way can the Court verify whether the factual and legal elements upon which the exercise of the power of appraisal depends were present.' 3 The administration's discretionary power is counterbalanced by a strict check on the extent to which procedural safeguards have been heeded. 84 By virtue of the principle of due care and the duty to state reasons, the courts may require the administration to take account of all relevant circumstances and to investigate all elements of the file carefully; that it arranges sufficient expertise within its own organisation or engages an expert committee; that it recognizes the inconsistency of information and examines it in more detail; that it indicates explicitly that a request has been dismissed because of the absence of means of proof.
85 By emphasizing the principle of due care and the principle to state reasons, the Community courts succeed in receiving the information they need for exercising their judicial check. 86 In fact, these principles constitute the preliminary stage necessary for achieving the judicial review of facts as described in the previous section. By setting clear and strict requirements on the administration's investigation of the facts and the statement of reasons underlying the factual assessment, the Community courts are able to guarantee that their test of reasonableness actually provides legal protection. For example, it is possible to determine whether the Community institution has drawn logical conclusions from the evidence only if the decision is sufficiently supported by reasons. Procedural rights are utilized in order to achieve a proper substantive result of the matter. The Community courts then have sufficient material at their disposal to assess Problems, vol. 68, p. 94-96; Schwarze (2006), p. cli. whether the evidence is factually correct, reliable and consistent and whether the administrative authority has collected all relevant information. There is a specific interaction between the emphasis on procedural requirements and more intensive judicial review of fact-finding. 'Between law and fact, the ECJ clearly puts consistency and relevance of the reasoning and sufficiency of the documentation on the side of facts because it is necessary that they be reviewed if there is any will to have an effective review conducted.' 87 This case law illustrates that the distinction between review based on procedural requirements and review based on substantive legal grounds may be of minor significance.
88
As described in the first three sections, the principle of due care, combined with the duty to state reasons, constitutes an important fact-finding standard in Dutch administrative law as well. The principle constitutes both a standard for the administration's conduct and a criterion for the court to review the assessment of the facts. In Dutch administrative law, too, the general principles of proper administration have been developed for the purpose of shaping the lawfulness check of the exercise of discretionary powers in particular. 89 One of the differences, however, is that Dutch case law does not dictate that these principles should be checked very strictly where there is administrative discretion. Of course, it is fair to assume that the court will rely on the principles in the case of discretion, but the requirements arising from the principles are not worked out in great detail and explicitly emphasized. To the contrary, there seems to be reluctance to increase the duty to state reasons, as it may constitute a vehicle for the judiciary to substitute its own opinion for that of the administration. 90 Another difference is that the Community courts do not simply define their review of facts by testing against the principle of due care and the duty to state reasons and that they formulate further requirements for the administration. Apart from these principles, they explicitly define elements on the basis of which they should carry out their own lawfulness check.
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Conclusion and Final Observations
If in actions before the national courts EC law is involved, EC law does not directly provide for the manner in which and the extent to which the national courts should review the fact-finding underlying a decision. The manner of review is part of the Member States' procedural autonomy, though its procedural law must satisfy the requirements of equality and effectiveness. Review elements can be derived from EC law, which may also be normative to the national courts. In Upjohn, the ECJ indicated that the national courts cannot be expected to review facts more intensively than the ECJ itself does in similar cases. Accordingly, the Community test has a normative effect to a certain degree. A major part of this contribution deals with the nature of the Community review of fact-finding in direct appeals. The selection and emphasis of certain topics has been inspired by the debate on the proper review of facts in Dutch administrative law.
EC law also addresses the question whether the administration or the courts are responsible for the correctness of the assessment of the facts. The courts must verify whether the relevant decision is based on accurate facts, but it is not their task to establish the facts once more. This is almost inherent to administrative law procedures. EC law recognizes that the administration's discretion in interpretation may include fact-finding to a certain extent as well. This situation occurs when the facts are complex, for example, in difficult economic analyses. In that case, the Community courts review the administration's opinion on the facts by administering the test of reasonableness and consider whether there is a manifest error, abuse of power or the excessive use of power. In the course of time, this review has been intensified. Despite the administration's discretionary power, the CFI closely examines whether the evidence on which the decision is based is factually accurate, reliable and consistent, whether the administrative authority has gathered all relevant information and whether the evidence is convincing. This explicit specification of the lawfulness check could be useful in Dutch administrative law as well. Dutch administrative law courts do review the administration's fact-finding against the principle of due care and the principle to state reasons, but the specific elements included in the courts' review of facts often remain invisible. The reasoning on whether the administration's assessment of the facts can pass the review test is in general very limited. In addition, the Dutch administrative law courts' attention is focused mainly on the requirements to be imposed on the administrative authority in the context of fact-finding. EC case law also provides an insight into the manner in which and the elements on the basis of which the courts subsequently review this fact-finding. Moreover, EC law provides more clarity on the meaning of the test of reasonableness in terms of the assessment of facts. A test of reasonableness does not restrict the courts' task of closely examining the reliability of the evidence. Nor does the test of reasonableness prevent the courts from having the last word on the rules of allocation of the burden of proof, standard of proof and assessment of evidence. These subjects are part of the courts' domain. The test of reasonableness does prevent the courts from substituting their own opinion on the facts for the administration's opinion on the facts. Whenever the factual and evidential position may lead two reasonable persons to different assessments, the margin of appreciation ought to be left to the administration. If the fact-finding is based on reliable evidence, the courts will not easily arrive at a different assessment of the facts.
The ECJ and the CFI also apply procedural principles in their review of a Community institution's factual assessment. They consider the procedural safeguards, including the principle of due care and the duty to state reasons, to be of more fundamental importance if a discretionary power is exercised. The emphasis on these procedural principles is used for the benefit of the judicial review. As a result of the strict requirements with respect to the investigation of the facts and the statement of reasons underlying the administration's opinion on the facts, the courts have the instruments to check the accuracy of that opinion.
If we ultimately compare the method of review applied by the Community courts to that of the Dutch Raad van State, both similarities and differences stand out. All in all, the Raad van State is not in an exceptional position when it reviews the decision mainly against formal principles and refrains from establishing the facts definitively. The Community courts also assess whether a Community institution could have arrived at a specific assessment of the facts. If they perceive defects in the fact-finding process, they will not establish the facts themselves. This is the administration's responsibility. And as in national law, the principle of due care and the duty to state reasons are standards on the basis of which the fact-finding may be reviewed. But there are differences as well. The recognition that the administration's discretion may also extend to fact-finding ('basic data') means that the Community courts apply the test of reasonableness -at least explicitly -with respect to fact-finding more frequently than the Raad van State. This conclusion does not mean, however, that the position of an interested party disputing the facts is less advantageous before the Community courts than before the Dutch administrative law courts. The former specify the lawfulness check to be applied much more precisely than the Raad van State does. In general, the Community courts indicate in more concrete terms against what standards the review is applied. In individual cases, they also indicate more clearly the concrete defects attached to the fact-finding. Even though the courts do not establish the facts themselves, the parties can understand the points where the factual assessment has failed to pass the test of criticism. Though the Community courts do not assess the facts definitively, their decisions further the resolution of the dispute to a greater extent. The explicit specification of the review standard in EC case law could help to give further substance to the judicial review of fact-finding in Dutch administrative law.
Of course, the question arises whether the Raad van State is obliged to amend its review on the basis of EC law. After Upjohn, the conclusion was soon drawn in Dutch legal literature that the method of review applied by Dutch administrative law courts was adequate. The Community courts themselves sometimes administer the test of reasonableness with respect to the facts, whereas the Raad van State nearly always subjects the facts to a full test and therefore, it was concluded, that the Raad van State provides the more legal protection. A violation of the principle of effective legal protection by the Dutch administrative law courts seems highly unlikely in this light. This contribution, though, does not endorse the conclusion that the Raad van State sets a higher standard of review. This contribution has shown that the CFI has intensified its application of the test of reasonableness in respect of factual assessments. At this juncture, the Community courts very accurately review whether the administration's opinion on the facts is based on sufficiently sound evidence. It appears that the Raad van State does not carry out such intensive review, as is shown by both the reasons underlying the decision and the empirical investigation of the review of facts on appeal.
9 Accordingly, the question arises whether it is permissible that the national methods of review are less far-reaching than the methods of review applied by the Community courts in similar cases. In principle, this question should be answered in the affirmative. The method of review is part of the Member States' procedural autonomy. Consequently, it appears that the reasoning in Upjohn cannot be applied a contrario. Nevertheless, an overly restricted national test of the factual assessments in cases that involve EC law may eventually lead to a violation of the principle of effective legal protection. Such a violation will not easily be established, as must be recognised. The question arises, however, whether there are sound arguments for the national and the Community courts to review in different ways. For both legal orders, arguments are advanced in favour of the intensity of review required. For the most part, these arguments are similar: the separation of powers preventing the courts from establishing the facts themselves, the risk of overburdening the courts, the need for effective legal protection of interested parties and the need for the administration being effectively checked. At present, the Community courts have struck a balance based on these arguments that differs from that of the Dutch administrative law courts.
Arguments may be raised to explain this difference. The CFI applies an intensive test, after which an appeal may be filed with the ECJ. The comparison between the Raad van State and the CFI is not on an equal par, as the former renders a decision in the last instance and is allocated a different task for that reason -though it also deals with questions of fact. However, the counterargument can be advanced that the ECJ supports the CFI and specifies the requirements that the judicial review of fact-finding should meet as well. The Raad van State hardly provides any direction to the district courts with respect to the use of their investigative powers and on how to review the assessment of the facts. 92 One could also argue that the intensified review of facts in EC law has been most apparent in competition law. The competent Dutch tribunal in that field tailored its test to the standard of the CFI. The importance of the interests at stake in competition law affects the application of the standard of review, resulting in lengthy reasoning in the court's judgments. There is definitely some truth in this, but, still, in national law there are cases where the interests are of similar weight. Moreover the intensified review of the Community courts is also noticeable in other fields of law. Another difference may lie with the procedural rights of interested parties in the adjudication process. Public consultation rights are in general less developed in the Community legal order compared to that of the GALA. Two conclusions can be drawn from this observation. On the one hand, one could argue that interested parties need less intensive review in national court proceedings, because their interests are better protected in the preliminary stage. On the other hand, one can also argue that, as interested parties have been granted participation rights, intensive legal review is appropriate. In this manner, it is guaranteed that the administration will take public consultation and the hearing of interested parties particularly seriously without just confining itself to reviewing procedural safeguards. In addition, the participation procedure provides for a great deal of material, which enables the courts to review the fact-finding intensively.
9 Democratic control is an important difference in the national and Community legal order as well. I believe that this point, which in itself is relevant, is of limited significance to the fact-finding process. 94 In principle, fact-finding is not the domain of politics. Insofar as policy considerations play a part in fact-finding, as they may in the case of complex facts based on expertise, parliamentary control will be almost non-existent, precisely because of the required expertise which Parliament lacks as well. The above variety of arguments do not automatically result in a single review method, but all in all, it is difficult to defend that the methods of review in a national and Community context should differ to a considerable degree. The question arises why the Community courts chose to review fact-finding more intensively in order to achieve a different balance in these arguments. Craig refers to factors such as the establishment of the CFI, the increasing need for effective control of the administration after persistent criticism of the legitimacy of the EU, the situation that the EU is now so firmly based that it can stand an annulment and the need to compensate the lack of participation rights of interested parties in the courts. 95 These factors cannot be simply translated into the national context. Nevertheless, I think it is a good idea to focus the national debate on enhancing the effectiveness of legal protection and a more definitive dispute resolution regime on the developments that the intensity of review in EC law has undergone.
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Despite the above arguments, the Dutch administrative law courts will not easily run the risk of withholding citizens effective legal protection as a result of their method of review. Nevertheless, the courts should not deal with the review of facts too easily. If the national courts subject the fact-finding in a decision based on EC law to a test of reasonableness, there is a risk that they fail to recognise a violation of EC law. If the violation is established, there are circumstances in which the Member State may run the risk of being held liable for errors by courts in applying EC law. In Traghetti 97 the ECJ emphasizes that the assessment of facts and evidence by the courts are an essential part of their task of administering justice. A very limited review of fact-finding may involve the risk of the courts making an error in reviewing the facts and evidence, for which the Member State may be held liable. For this reason, shaping and developing the national duty of due care test is quite important. Legal practitioners and scholars could use EC case law to give more substance to the review of the facts in national administrative law procedures. A more uniformed review standard could enhance the harmonisation and implementation of Community law. 
